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EXHIBIT 12 
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 

JASON CAGE, ) CASE NO. 2005 CA 000991 B 

) 
Plamtiff(s), ) CALENDAR 8 

) 
vs ) JUDGE RONNA LEE BECK 

) 
DISTRICT OF COLUMBIA, ) 

) 
Defendant(s). ) 



ORDER GRANTING IN PART DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND 
DENYING DEFENDANT'S MOTION FOR A STAY 

Before the court are two motions, 1 ) defendant's motion for judgment on the pleadings 
and/or alternatively, motion for summary judgment ("motion for summary judgment") and; 2) 
defendant's motion for a stay of the proceedings. 

In its motion for summary judgment, defendant argues that the statute of limitations is a 
bar to plaintiffs action and that plaintiff failed to satisfy the mandatory notice requirement of 
D.C. Code § 12-309. Plaintiff filed an opposition disputing both points. In an order dated April 
4, 2007, the court ordered defendant to file a comprehensive reply to each of the arguments 
made in plaintiffs opposition. Defendant filed a reply addressing only plaintiffs §12-309 
contention. Thus, the court concludes that defendant has abandoned its contention that the 
statute of limitations is a bar to plaintiffs action and will address only the § 12-309 issue. 

Defendant's motion for a stay of the proceedings was filed on April 12, 2007. The court 
will deny this motion. 
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I. Background 

Plaintiff, Jason Cage, filed his complaint on February 5, 2005, asserting that he was 
unlawfully discriminated against based on his disability. Plaintiff was employed by the District 
of Columbia Fire and Emergency Medical Services Department (DCFEIVIS) from July 1999 to 
May 2003. At the time he was hired by DCFEMS in 1999, Mr. Cage claims he had fully 
disclosed that he had been previously diagnosed with cystic fibrosis, and as a result, had a 
non-reversible obstmctive airway disease. 

Mr. Cage left employment with DCFEMS for a position as a Firefighter-EMT with the 
Loudon County, Virginia, Fire and Rescue Department. Then, in September 2003, Mr. Cage 
sought reinstatement with DCFEMS. Mr. Cage was examined by the D.C. Police and Fire 
Clinic on November 25, 2003, as a prerequisite to his retum to DCFEMS. On December 16, 
2003, Mr. Cage was told that he was medically disqualified from returning to DCFEMS 
because of his prior history of cystic fibrosis. 

Mr. Cage asserts that his medical history has never interfered with his ability to perfomi 
the essential functions of the EMT-Paramedic position. In addition, he asserts that he has 
never had any problems caused by cystic fibrosis during his tenure at DCFEMS or with the 
Loudon County, Virginia, Fire and Rescue Department. He contends he was unlawfully 
discriminated against on the basis of his disability when he was denied reinstatement with 
DCFEMS on December 16, 2003. He seeks injunctive relief, reinstatement, and damages 
pursuant to the D.C. Human Rights Act (DCHRA). 
II. The Standard for Summary Judgment 

Defendant has submitted an affidavit in support of its §12-309 position. If, on a motion 
for judgment on the pleadings, matters outside the pleadings are presented to and not 
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excluded by the Court, the motion shall be treated as one for summary judgment and disposed 
of as provided in Rule 56. Super. Ct. Civ. R. 12(c). 

To prevail on a motion for summary judgment, the moving party must demonstrate, 
based on the pleadings, discovery, and any affidavits submitted, that there is no genuine issue 
as to any material fact and that it is thus entitled to judgment as a matter of law. Grant v. May 
Department Stores Co., 786 A.2d 580, 583 (D.C. 2001); Super. Ct. Civ. Rule 56(c). A trial 
court considering a motion for summary judgment must view the pleadings, discovery 
materials, and affidavits in the light most favorable to the non-moving party and may grant the 
motion only if a reasonable jury, having drawn all reasonable inferences in favor of the non- 
moving party, could not find for the non-moving party based on the evidence in the record. Id. 
at 583 (citing Nader v. De Tolendano, 408 A.2d 31 , 42 (D.C. 1 979)); Bailey v. District of 
Columbia, 668 A.2d 817, 819 (D.C. 1995). 

The moving party has the initial burden of proving that there is no genuine issue of 
material fact in dispute. If the moving party carries its initial burden, then the non-moving party 
assumes the burden of establishing that there is a genuine issue of material fact in dispute. 
Grant, 786 A.2d at 593 (citing O'Donnell v. Associated Gen. Contractors of America, Inc., 645 
A.2d 1084, 1086 (D.C. 1994)). 

The non-moving party may not simply rest on conclusory allegations to establish that a 
genuine issue of material fact is in dispute. Boulton v. Inst, oflnt'l Educ, 808 A.2d 499, 502 
(D.C. 2002). Instead, the non-moving party must set forth specific facts showing there is a 
genuine issue for trial. Super. Ct. Civ. R. 56(e). 
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III. Analysis - Compliance with D.C. Code § 12-309 

This case is based on plaintiff's claims of unlawful discrimination by DCFEI\/IS which 
allegedly occurred on or about December 16, 2003, when the plaintiff was denied reinstatement 
with DCFEMS. In its motion, the defendant asserts that plaintiff's claims should be dismissed for 
failure to comply with D.C. Code § 1 2-309. Defendant has submitted an affidavit from the District 
of Columbia Office of Risk Management stating that there is no record of any notice letter that 
was sent to the Mayor of a potential claim against the District. Def.'s Exhibit 1 . 

Section 12-309 of the District of Columbia Code sets out mandatory notification 
requirements that must be followed in order to maintain an action against the District of Columbia 
for unliquidated damages. D.C. Code § 12-309 (2001). Under § 12-309, a plaintiff must give 
notice in writing to the Mayor of the time, place, cause and circumstances of the damages within 
six months of date of injury. Id. This requirement can also be fulfilled by a written police report of 
the incident. Id. "Strict compliance with the terms of § 12-309 is 'mandatory as a prerequisite to 
filing suit against the District.'" Chidel v. Hubbard, 840 A.2d 689, 695 (D.C. 2004) (citations 
omitted). Section 12-309 is strictly construed because it "is in derogation of the common law 
principle of sovereign immunity." District of Columbia v. Dunmore, 662 A.2d 1356, 1359 (D.C. 
1 995). The purpose of § 12-309 is "(1 ) to protect the District of Columbia against unreasonable 
claims and (2) to give reasonable notice to the District of Columbia so that the facts may be 
ascertained and, if possible, deserving claims adjusted and meritless claims resisted." Id. 

Plaintiff asserts that the DCHRA does not require compliance with § 12-309 because 
§ 12-309 applies only to common law claims, not statutory claims, and because the DCHRA 
does not state that notice under § 12-309 is required. Section 12-309 does not, however, 
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distinguish between statutory claims and common law claims - it applies to all claims for 
unliquidated damages and lias been held to apply to all claims that sound in tort, as opposed 
to contract. District of Columbia v. Campbell, 580 A.2d 1295, 1302 (D.C. 1990). IVIoreover, 
the Court of Appeals has held that notice must be given for a statutory claim, even when the 
statute under which the claim is brought does not specifically require it. See Doe by Fein v. 
District of Columbia, 697 A.2d 23, 25 (D.C. 1997) (holding that plaintiff failed to satisfy the 
notice requirements of § 12-309 where plaintiffs claim was based on statutory law, the District 
of Columbia Prevention of Child Abuse and Neglect Act, D.C. Code §§ 6-2101 et seq. (1995), 
which did not mention § 12-309). 

Plaintiff has failed to cite persuasive authority that notice under § 12-309 is not required 
for a claim for unliquidated damages under the DCHRA. Based on the plain language of § 12- 
309 and the decisions interpreting it, the court concludes that notice in compliance with § 12- 
309 is a prerequisite to a claim for unliquidated damages under the DCHRA.'' 

Section 12-309 states that notice is required in cases where plaintiff is seeking 
unliquidated damages from the District. It imposes no such requirement on a plaintiff seelcing 
other forms of relief, such as injunctive or declaratory relief or reinstatement. While the District 
of Columbia Court of Appeals apparently has not decided this question,^ a judge on the United 
States District Court for the District of Columbia has indicated in dicta that notice under § 12- 
309 is not required for claims other than damages. See Pinkney v. District of Columbia, 439 
F.Supp. 519, 534, n. 5 (D.D.C. 1977). The court stated: 



^ At least two other Superior Court judges have so ruled. See McFarlane v. New Leaders for New Sch.., No. 04- 

8506 (D.C. Super. Ct. Nov. 10, 2005); Descutrterv. District of Columbia, No. 04-7214 (D.C. Super. Ct. March 4, 

2005); 

^ In District of Columbia v. North Washington Neighbors, 367 A.2d 148 (D.C. 1976) the Court stated the plaintiffs. 

who were seeking injunctive relief and reimbursement under a theory of tort liability, were required to comply with 
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Plaintiff seel<s an array of remedies including various injunctive orders 
and, as is necessary to trigger §309, an award of damages. Tliere is tlius 
no doubt that §309 is implicated in regard to some but not all of plaintiffs 
claims. 

439 F.Supp. at 534, n. 5. 

In this case, IVlr. Cage is seeking injunctive relief, declaratory relief, and reinstatement in 
addition to monetary damages. He may not maintain claims against the District of Columbia 
for unliquidated damages without complying with § 12-309's notice requirements. IVIr. Cage 
has not provided any evidence of such notice, and summary judgment will be granted for the 
defendant as to IVIr. Cage's unliquidated damages claims. The court concludes, however, that 
notice under § 12-309 is not a prerequisite for l\/lr. Cage's claims for injunctive relief, 
declaratory relief, and reinstatement^. Thus, defendant's motion for summary judgment as to 
these claims will be denied. 

Accordingly, it is this 19*^^ day of June, 2007 

ORDERED that the defendant's motion for summary judgment is GRANTED IN PART 
AND DENIED IN PART; 

FURTHER ORDERED that the defendant's motion for summary judgment is GRANTED 
to defendant with respect to plaintiff's claims for unliquidated damages; 



§ 12-309, but the Court did not specify wlietiier notice was required for ail of the claims or just the claims for 
damages, /d. at 149. 

^ Defendant asserts in its reply that Injunctive relief is not available to the plaintiff in a court proceeding as 
contrasted with an administrative proceeding. However, this court has jurisdiction to grant injunctive relief 
pursuant to D.C. Code § 2-1403.16. D.C. Code § 2-1403.16 creates a private right of action and grants the court 
authority to order " any relief It deems appropriate, including, the relief provided in §§ 2-1403.07 and 2- 
1403.13(a)." Sections 2-1403.07 and 2-1403.13(a) provide Injunctive and other equitable relief as appropriate 
remedies for victims of unlawful discriminatory practices. 
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FURTHER ORDERED that the defendant's motion for summary judgment is DENIED 
with respect to plaintiffs remaining claims, i.e., his claims for injunctive relief, declaratory relief, 
and reinstatement. 

FURTHER ORDERED that defendant's motion for a stay of the proceedings is DENIED; 

FURTHER ORDERED that the mediation scheduled on July 10, 2007, at 9:30 a.m. with 
Gerald Lorentz remains. 



^<m/H^ i^Ae^ j&cA^ 



Judge Ronna Lee Beck 
(Signed in Chambers) 



Copies served electronically on counsel through eFiling for Courts 

Diana A. Seltzer, Esq. 
Counsel for Plaintiff 
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Office of the Attorney General 
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